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UNIVERSITY AND JUNIOR COLLEGE

Universities
o i Y Percentage
Total National Local Private of neleds
1955 228 72 34 122 ® 3525
60 245 72 33 140 57.1
65 a7 73 35 209 65. 9
70 382 75 33 274 7.7
7% 420 81 34 308 72.6
80 446 93 34 319 71.5
88 460 95 34 331 7.0
90 507 96 a9 an 73.4
95 565 o8 52 415 73.5
2000 649 99 72 478 73.7
01 669 99 74 496 74.1
02 686 99 76 512 74.6
03 702 100 76 526 74. 9
04 709 87 80 542 76. 4
05 726 87 86 553 762
(Recounted)
Universities providing:
Evening courses 115 35 8 72 626
Master's courses 540 87 71 82 70.7
Doctor’ s courses 409 75 52 282 68 9
Professional degree courses 92 27 3 62 67. 4
Universities providing
programs by correspondence (32) 35 - - (32) 35 100.0
and mass media
Graduate schools providing
programs by correspondence an 19 o - an 19 100.0
and mass media

(Note) Figures in parentheses referto those providing regular courses as well as comespondence courses.

* The guardian, Desperately seeking students website:http.//feducation.guardian.co.uk/higher/news/story/0,2240694,00.htm/
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(Value in billion of Yen)

Yen loans Grant aid Technical cooperation
(based on e/n) (based on e/n) (JICA outlays)

1990 fiscal year - 6.7 7.7
1991 fiscal year 84.7 6.0 7.6
1992 fiscal year 127.4

Normal provision 93.0 3.2 9.3

Special loan 34.475

1993 fiscal year 104.5 3.1 8.4
1994 fiscal year 82.3 0.1 8.1
1995 fiscal year 61.6 0.2 8.0
1996 fiscal year 118.3 0.3 9.5
1997 fiscal year 105.9 0.3 8.9
1998 fiscal year 147.6 2.3 10.3
1999 fiscal year 151.8 0.2 6.6
2000 fiscal year 95.7 0.2 6.6
2001 fiscal year 6.4 0.3 6.9
2002 fiscal year 452 0.3 5.6
2003 fiscal year 44.8 0.4 4.2
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(Value in billion of Yen)

fiscal year Grant aid Technical cooperation
(based on e/n) (JICA outlays)

1985 fiscal year 12.5 6.0
1986 fiscal year 12.1 6.1

1987 fiscal year 1.7 8.1

1988 fiscal year 93 8.4
1989 fiscal year 8.9 8.0
1990 fiscal year 6.7 7.7
1991 fiscal year 6.0 7.6
1992 fiscal year 3.2 93
1993 fiscal year 3.1 8.4
1994 fiscal year 0.1 8.1

1995 fiscal year 0.2 8.0
1996 fiscal year 0.3 95
1997 fiscal year 0.3 8.9
1998 fiscal year 2.3 10.3
1999 fiscal year 0.2 6.6
2000 fiscal year 0.2 6.6
2001 fiscal year 0.3 6.9
2002 fiscal year 03 5.6
2003 fiscal year 04 4.2

37+ aouyadulszantsymelng <http:/fembip-th.org/indexen.html>
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% Akira Nishigaki and Yasutami Shimomura. “Japan Aid : Historical Roots, Contemporary Issues and Future Agenda”. The

Overseas Economic Cooperation Fund, Japan. Jan, 1996. pp. 25-26.
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Screening of application by the Embassy

\

Screening and approval of application by the Foreign Ministry of Japan

Grant contact between the applicant and the Embassy

v

Transfer of money to the applicant from the Embassy
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S

Start project with monitoring by the Embassy
Completion of project. Submit final report

External audit
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1989 4 66,281 1,657,025 8,550,249
1990 3 75,579 1,889,475 10,278,744
1991 4 123,566 3,089,150 15,940,014
1992 6 196,194 4,904,850 25,309,026
1993 6 251,580 6,289,050 30,692,760
1994 6 500,209 12,505,225 53,022,154
1995 22 1,200,262 30,006,550 117,625,676
1996 21 1,650,062 41,251,550 160,056,014
1997 22 1,265,847 47,699,166 135,445,629
1998 23 1,798,861 68,464,928 212,265,598
1999 20 1,381,349 50,525,396 165,761,880
2000 25 1,942,905 81,149,163 204,005,030
2001 26 2,461,954 106,629,859 263,428,650
2002 21 1,480,811 61,915,971 180,658,942
2003 24 1,215,625 47,892,689 148,306,195
2004 1" 771,270 30,160,206 84,839,700
2005 25 1,104,276 43,746,389 118,157,532
TN 269 17,486,631 639,776,642 1,934,343,793
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1989 1 0 2 1 0 0 0

1990 1 0 1 0 0 1 0

1991 1 1 1 1 0 0 0

1992 2 0 2 0 1 1 0

1993 3 0 0 0 1 2 0

1994 3 0 2 0 0 1 0

1995 7 2 4 6 1 2 0

1996 7 0 3 6 0 4 0 1 (lAganns
samii1lanang
lunan)

1997 4 2 6 4 0 5 0 1 (Ipgenns
o lanane
Tumang)

1998 13 4 4 2 0 0 0

1999 8 4 4 3 0 1 0

2000 10 2 4 7 2 0 0

2001 7 6 6 4 2 0 1

2002 13 1 3 4 0 0 0

2003 1 3 4 2 2 1 1

2004 8 1 0 2 0 0 0

2005 12 5 4 4 0 0 1

293 11 31 49 46 9 18 3

s lAzanavae 269
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Administr‘ative

-Litigation in Japan’s Justice System and the

-Signiﬁcances of its Statistics’

Introduction

Japan has its own judicial system
which is compromised of aspects of both the
European continental traditional and the
Anglo-American traditional. Since the Second
World War, the Anglo-American tradition has
been influential in respect to the unity of
court system in Japan. The structure of the
Japanese judicial system combines the
Supreme Court, the High Courts, the District
Courts, the Family Courts and the Summary
Court. The administration of the court system
remains constitutionally vested in the
Supreme Court where all cases have final

judgment.’

Chanwit Chaikan

In Japan, there are many activities
that are conducted by state administrative
agencies, as well as the local governments,
prefectures and municipalities. Sometimes
problems occur as a result of administrative
agency’s acts or orders which can affect
ordinary people. The court has the prero-
gative to examine whether or not the
particular conduct of a public official
constitutes an abuse of power. This is one
form of judicial control over administrative
activities. On these occasions, the legality of
various administrative activities will be
ultimately controlled by the court and be

considered an administrative litigation.”

* This article is summarized from thesis of Chanwit Chaikan (2007), “Administrative Litigation in Japan’s Justice

system and the significances of its statistics”, Master of Arts in Area Studies (Japanese Studies) Graduate School of

the University of Tsukuba, by Kamonwan Somdee. Grammatical check by Anne Taylor.
1" Hiroshi Oda, Japanese Law 2" ed. (New York: Oxford University Press, 1999), p.63.
2 AW, Bradley, and others, Constitution and administrative Law 10" ed., (New York: Longman, 1985), p.626.
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Besides the civil and crime system
of procedure, there is also a system of
“Administrative Litigation”. This is a pro-
cedure whereby a court examines the
decisions concerning the action of a
government agency or authority under
administrative law. “Administrative cases”
refer to cases in which a private party is
dissatisfied with an act conducted by an
administrative organization of state or local
government and demands response through
the decision of the court. The administrative
action is, in some cases, a negative action
rejecting an application made by the plaintiff
himself (application for a license, for access
to administrative documents, for social
benefits), or a positive action the
administrative agency has taken in accepting
the application of another party (permission
for construction).’

The character of an administrative
law system varies according to the general
character of the legal system of the country
that forms its foundation. It can be divided
broadly into two fundamental mechanisms
for the review of administrative acts; the
continental model and the Anglo-American
model of administrative law. French ad-

ministrative law is a typical example of the

continental model by which the review
administrative act mechanism is separated as
the rescission of a judicial decision made by
the executive branch. In contrast, the Anglo-
American model of administrative law has no
system of administrative courts unlike those
in a continental system; the ordinary courts
exercise legal control over administrative
matters as well as apply the principles of
private law to examine the administrative
cases.’

In Japan, due to a strong German
influence on administrative law under the
Meiji Constitution, the Administrative Court
was established and exercised power of
decision over the administrative litigation
cases during 1890-1946. Under the present
system, the private individual’s right to relief
against administration has come from the
influence of Anglo-American law system
established after the Meiji’s Administrative
Court was abolished. Today, administrative
litigation cases as well as international
litigation cases have been conducting law
under the ordinary court system and is
governed by the Administrative Case
Litigation Law of 1962.°

This research aims to examine

Japan’s present administrative litigation and

Definition from website, http.//www.nichibennren.or.jp/en/about/judicial2.htm/

Isuo Sonobe, “Comparative Administrative Law: Trends and Features in Administrative Law Studies (Japan)”, Kevin Hansen trans.,

Law in Japan (Volume 19), 1986, pp. 40-43.
' Ibid., pp. 45-46.



focuses on the case of statistics. First, it will
help us to understand the characteristics of
administrative litigation comprised of history,
definition, procedures and the current
situation prospect. Second, the significance
of case statistics concerning administrative

litigation will be analyzed.

Objective of research study

1. To study administrative litigation in
Japan, especially in terms of history, defi-
nition and procedures.

2. To explore what problems occur
and difficulties administrative litigation is
facing nowadays.

3. To analyze the significance of

Japan’s administrative case statistics.

Questions of the study

1. What are the characteristics
(history, definition and procedure) of ad-
ministrative litigation in Japan?

2. What are the problems and
difficulties that arise in administrative
litigation in today?

3. What minor significance can be
found in Japan’s administrative case sta-

tistics?

Hypothesis

1. Japanese administration and

bureaucratic systems are efficient, and that
Japan’s citizens are satisfied with the quality
of Japanese administration, resulting in a
small number of administrative cases.

2. The legal culture of the Japanese
is one in lawsuits are considered only as a
final option. Therefore, cultural aspects have
affected Japan’s administrative case sta-
tistics.

3. The Japanese have a negative
attitude toward administrative litigation, as
can be seen from the percentage of positive
outcomes for citizen plaintiffs, which was
low, affecting the behavior of administrative

litigation.

Theoretical Frameworks

The third hypothesis explores the
attitude of the Japanese toward admi-
nistrative litigations, which has affected
their behavior. There is a lot of research in
psychology focusing on the attitude-behavior
relationship. This relationship has been
studied to understand what influences
actions and to learn how the brain works.
The most utilized model of studies con-
cerning attitude-behavior relations is Ajzen
and Fishbein’s Theory of Reasoned Action
which is well known among social scientists
and is often applied to use in many fields of

social science studies.



Ajzen and Fishbein’s theory of
Reasoned Action states that intention is the
main premise of this theory where a
person’s intention is the main predictor and
influence on attitude. The theory suggests
there are two main influences of intention.
First, the attitude towards behavior and
second, subjective norms. The attitude
toward behavior relates to an individual’s
previous attitude in regard to such behavior.
It suggests that people think about their
decisions as well as the possible outcomes
before making a decision. There is often an

attitude formed about the overall decision

The person's beliefs

and the object of which the decision is being
made around.’

The second is “Subjective Norms”
which come from outside influences. A
person’s belief that specific individuals or
groups think he should or should not perform
the behavior, affects his motivation to comply
with the specific referents.” This is why it is
common practice for people to consult with
others before making decisions in everyday
life. For most it is rare to make an important
life decision without consulting with others to
feel they have evaluated well and made the

best decision for themselves.

that the behavior leads
to contain outcomes
and higher evaluations

Attitude toward the
behavior

of these outcomes

L J

Relative importance of
attitudinal and 3
nommative
consideration A

Intention 1—"| Behavior

The person's beliefs
that specifie individuals
or groups think he/she

P
|

should or shouldn't

_.l

Subjective norm

|7

perform the behavior
and hisher motivation
to comply with the
specific referent

Fig. 1 Factors determining a person’s behavior Ajzen and Fishbein’s model, 1980°

6 Ajzen Icek and Fishbein Martin, Understanding Attitudes and Prediction Social Behavior, (New Jwesey: Prentice-Hall, 1980),

pp.5-14
7 Ibid,, p.7.
8 Ibid., p.8.



Ajzen and Fishbein’s model has been
adapted for use in many fields of study and
much of their research backs up their study
assumptions, in particular, the wide use in
business research or consumer behavior

research.

Methodology

This research aims to study Japan’s
administrative litigation, prove the hypotheses
and discuss the significance of administrative
case statistics.

First, the researcher must review
and analyze the secondary data, including the
contents of administrative litigation laws,
previously published law research books,
statistical reports of lawsuits, magazines and
journal articles that relate to the research
topic, in order to examine the hypothesis and
access administrative litigation.

Second, it is important to interview
persons related to administrative litigation
such as judges, administrative officers or
government officials, university’s professors
and lawyers who understand the current
administrative litigation in Japan in order to
find out the reasons for Japan’s small

number of administrative cases.

Overview of Japan’s Admi-
nistrative Litigation Japa-

nese Judicial System

Like other countries, law plays a
central role in Japanese political, social and
economic life. There is a long history for
Japan’s system of courts. It can be traced
back to the reforms of the mid-nineteenth
century. The first legislative act concerning
the judicial system was the Statute on
Judicial Matters of 1872 in Meiji Era which
was strongly influenced by French law.’ By
the early 1880s, the Statute on Judicial
Matters was replaced by the Code of
Criminal Instruction that provided for the
organization of courts with criminal cases."
This was the first step towards the esta-
blishment of a courts network.

In 1886, the preparation for new
legal measures began as a part of a legal
reform to establish the Constitution. Later, in
1889, the Meiji constitution was established,
primarily based on the Prussian model and in
which the German adviser played a major
part in redesigning the court system. The law

court organization was enacted in 1890."

9 Hiroshi Oda, op.cit. p.62.

10" Modeled from France law, called Code d’Instruction Criminelle

" Hideo Tanaka, ed., The Japanese Legal system. (Tokyo: University of Tokyo Press, 1976), pp.167-171.




According to this law, district courts were to
be the courts of first instance in criminal
cases, after which came the Court of
Appeals (for appeals) and finally the Supreme
Tribunal as a final authority.

However, under the Constitution of
1889, the courts had to render judgement in
the name of the Emperor. The Ministry of
Justice was in charge of the overall
administration of the court and had the
power to appoint the judges. The jurisdiction
of the courts was limited to civil and criminal
cases under this Constitution. Administrative
cases were handled by the Administrative
court, which was part of the administration.
These courts were empowered to address
only a limited category of administrative
cases.

After the Second World War a law
reform took place as a result of the initiative
of the Allied Forces. The independence of
the court system was guaranteed by the new
Constitution adopted in 1946. Within the
judicial order, two classes of courts could be
distinguished, the Supreme Court and the
subordinate courts which were established
by the law of courts of April 1947." The

Supreme Court became the heads of all

courts and the establishment of extraordinary
tribunals was forbidden by the Constitution.”
The courts changed which affected the
Administrative Court which was abolished
and reformed to give jurisdiction over ad-
ministrative cases, similar to the American
system. The whole judicial system for civil,
criminal, and administrative cases became
a single hierarchy of courts. Since then,
administrative agencies deal only with
administrative claims."

These aspects of change grew into
Japan’s judicial system beginning in the past
and reaching to the present. Specialised
courts of the German or France type were
not introduced, except for the pre-war of
administrative court. While Germany or
France have some specialized courts such as
Labour courts, Social courts and Admi-
nistrative courts, in Japan the only court
specialised in specific matters at present is
the Family court, as administrative cases are
handled by ordinary courts. Although the
courts accept more than 1,000 administrative
cases per a year, the number of admi-
nistrative cases fell within the jurisdiction of

the ordinary court, almost without exception."

12 Yosiyuki Noda, Introduction to Japanese Law, trans. Anthony H. Angelo (Tokyo: University of Tokyo Press, 1976), pp.124-

125
13 |
14 |

n accordance with article 76 paragraph 2 of the new Constitution (1947)

n accordance with article 3 of law on courts (1947)
15 Supreme Court of Japan, Annual Judicial Statistic (ﬂ}f%ﬁ?fiig) 1995-2004, Civil cases, Tokyo.




Saibansho(#,¥]PT) in Japanese
means courts of the place where justice is
administered. The organizational provisions of
the judicial system are found in Court
Organization Law (FHPTERLE) which is
divided into four basic tiers and five types of

courts: the Supreme Court, High Courts,

District Courts, Family Courts and Summary
Courts.

Although there are no administrative
courts in Japan, all but administrative
litigation cases are conducted in accordance
with the Administrative Case Litigation Law
including rules of civil litigation procedures in

ordinary courts.

Supreme Court
(Tokyo)
| | |
High Courts (8) (with 6 branch offices)
f 3
District Courts Family Courts
(50) (50)
(with 203 branch offices) (with 203 branch offices
i ry and 77 local offices)
r 3
Summary Courts (438)
F Y 3
Serious Cases
- Civil cases Offenses and concerning
Minor where the Civil cases Family relation
Offenses amount in where amount and
CONtroversy in controversy Juvenile
not exceed exceeds Delinquency
1.4000,000 Y 1.4000,000 Y cascs

Fig. 2 Judicial System of Japan (As August, 2006)"

16 Hideo Tanaka, op.cit. p.49.



The Administrative Court

Under the Meiji Constitution

The Meiji Restoration, also known as
the Meiji Ishin, was a chain of events that
led to change in Japan’s political and social
structure. It occurred from 1866 to 1869, a
period of three years that traverses both the
late Edo period (often called Late Tokugawa
Shogunate) and the beginning of the Meiji
Era. The restoration was a direct response to
the opening of Japan by the arrival of the
Black Ships of Commodore Matthew Perry
from America by a request to open its ports
to trading in order to establish diplomatic
relations between the two nations in 1852."

The Meiji Emperor was restored as
head of Japan in 1868, when the Tokugawa
Shogunate (who ruled Japan in the feudal
period) lost his power. The Emperor was
quite young and had new ideas to set Japan
onto the path of modernization, with the
western nations as models. Japan was a
militarily weak country, primarily agricultural
and had little technological development. It
was controlled by hundreds of semi-
independent feudal lords. The Western

powers forced Japan to sign treaties limiting

control over its own foreign trade and
furthermore required that crimes concerning
foreigners in Japan be tried not in Japanese
court but in Western courts. As a result,
plans were made to send envoys to Europe
and America to study political systems and
ideas, which when brought back to Japan,
shaped the new government.

Because of inequalities with Western
countries, from 1870 to 1880, the top priority
was to remain under domestic reform with
the aim to change Japan’s social structure
and economics. At first, the Emperor had
ultimate power. All feudal lords accepted his
strength and his advice and several powerful
feudal domains provided military support.
Later, the feudal lords were obliged to give
up their domains, as the early 1870s feudal
system was abolished and transformed into
prefectures under a unified central state. The
abolition of feudalism made possible
tremendous social and political changes.
People were free to choose their works
without restrictions. This new social
environment affected the progress of political
and economic security. There were many
investment projects by the government for
new industries and technologies.

These changes also included a

national educational system and a con-

7 We. Beasley, The Meiji Restoration, (California: Stanford University Press), 1977, pp.75-97.



stitution, secured the creation of an elected
parliament. This provided a good environment
for national growth and won respect of
Westerners who began to see Japan as a
modern state. In 1889, the Emperor
introduced the new constitution to his
people. The maneuver was to win over the
Western powers and convince them to
change the unequal treaties which Japan had
been forced to sign during 1850s. The Meiji
Constitution provided Japan with signs of
modernization such as a highly centralized,
bureaucratic government, an elected
parliament, a well-developed transport and
communication system, a developed
education system, a powerful army and navy
and a rapidly growing industrial sector. In
terms of the legal system, Japan changed it
entirely by adopting a new criminal and civil
code modeled after those of France and
Germany. This persuaded Western powers to
agree to revise the unequal treaties created
at an earlier time, though it still was not an
international power. The revision of said
treaties created the opportunity for the rapid
modernization of Japanese law development.

There was also progress in the
movement toward the establishing a
legislative body, new industries and the

expansion of the governmental policies

to subsidize industry. Under these
circumstances, people were dissatisfied over
the arbitrary decisions of state authority,
particularly in area of administration. They
demanded for the confirmation of explicit
legal rights to oppose the arbitrary action of
governmental administrative.'® Under the
Meiji constitution, rule by law was demanded
from the administrative parts, which
guaranteed right acts toward citizens. In
addition, an administrative litigation system
was created to become a virtual instrument
of administrative regulation.

At that time, because of the Meiji
bureaucratic government was led by German
advisors, the general characteristics of the
German-styled system of administrative
litigation was adopted in the drafters of the
constitution. However, there was a con-
troversy in the set up of the administrative
litigation’s organization that divided it into
two perspectives. First, the approach viewed
administrative litigation as a part of the
mechanism and function of administrative
power. The organization should have been
under the administrative system, developed
as the administrative machine, separate from
the judicial court. The second viewpoint, by
contrast, held administrative adjudication as a

part of adjudication or independent court

18 Hideo Wada, “The Administrative Court under the Meiji Constitution”, Low in Japan 10 (1977), p.1-3.



system, by which the settlement of ad-
ministrative cases in term of rights and
duties were not termed in accordance with
administrative power relations." This
approach was enacted establishing an
administrative court as an agency in-
dependent of administrative agencies. There
were special procedures, namely dispute
procedures, in which the plaintiff and the
defendant stood in an adversarial relationship.

It is possible to argue that an
administrative adjudication under the Meiji
constitution’s function was the coordination
of the two approaches above. Although
promulgated pursuant to reference in article
61 of the Meiji constitution to the creation of
an Administrative Court, it is notable that the
system was institutionalized and functioned
in term of “administrative superiority over
adjudication”. The decisions of former
administrative court also showed signs of
administrative agencys’ pressures.”® Pro-
fessor Minobe', a constitutional scholar and
expert in administrative law, suggested that
“the administrative court system under the

19 Ibid,, p.6

20 Hideo Wada, op.cit. p.7.
21

Meiji constitution came under pressure-in its
organization and trail procedures, from the
administrative power that regulated the

system to the point of distorting it”.”

During the 1870s, the Meiji go-
vernment had the intention, in administrative
cases and foreign administrative laws and
institutions, to adopt its own features. At that
time, the administrative court system of
Germany, Austria and France were the
principle objects of study. The Bureau of
Legislation, the government agency
responsible for the legal system, decided to
send officials to Europe to investigate the
constitutions and legal systems, with
Hirobumi Ito as the leader.”® After returning
from abroad, there was close collaboration
with European legal advisors which played an
important role to the set up of administrative
adjudication organization later.

In 1884, Herman Roseler”, the

German economist and jurist who came to

Professor Tatsukichi Minobe (1873-1948) was born in Hyogo Prefecture. After graduating from the Imperial University of

Tokyo, he took a job in the Ministry of Home Affairs, but left this position to pursue his studies in Europe. While overseas,

he became an assistant professor in the College of Law at the Imperial University of Tokyo, and received a full

professorship upon his return in 1902. He advocated the theory of the emperor as an organ of state. An advocate for a

liberal interpretation of the Meiji Constitution, he was active in the movement for its democratization.

22 Hideo Wada, op.cit. p.7.

24

He was the director of Bureau of legislation during 1876-1879.

In Japanese called O-yatoi Gaikokujin (EEVAVEA), they were foreign specialist in many fields such as engineers, teachers,

jurist. Their goal was to transfer technology and teach Japanese replacements to take over their places.



Japan as foreign employee for modernization
of Japan, presented his first draft of the
Administrative Adjudication Law and system
which as patterned after France, Prussia and
Austria. Under his draft, no special orga-
nization would be established as an admi-
nistrative court. He thought administrative
litigation would be dealt with by the House
of Councilors, an idea similar to the French
system under the Conseil d’Etate. His draft
was not adopted from the Bureau of Le-
gislation.”

The second version was drafted by
the Bureau of Legislation in 1886-1887,
which the law of various European countries
was selected and applied to domestic
conditions. These European concepts were
included the creation of an administrative
court system that was the first contemplated
draft establishing an independent admi-
nistrative court, containing five chapters and
38 articles.”

The third draft came from Koshiwa
Inoue”” and Roseler’s version. There were 7
main features of this draft: 1) One central
administrative court would be established. 2)
Administrative suits would be limited to

cases involving the infringement rights of

25 Hideo Wada, op.cit, p.16.
26 Ipid., p.17.

administrative officers. 3) The administrative
court would be not part of the ordinary
judiciary system. 4) Administrative judges
would be required to make capable,
independent decisions. b) Although decisions
by administrative judges would serve as
guidelines for the administration, the court
would have no power to enforce its
recommendations. 6) Only administrative
petitions or suits would be recognized.
7) The administrative court’s duties would be
placed under the con-stitutional heading of
administration.” This draft presaged the
separation of admi nistrative adjudication
from judicial adjudication and stressed heavily
on administrative litigation. The Inoue-Roseler
draft was near completion during the first
half of 1889.

The fourth draft came from Albert
Mosse®, a Prussian jurist, who focused on
the creation of Administrative Adjudication
Law. His draft indicated administrative court’s
power as follows: 1) Administrative court
would be an independent agency and the
president of such a court could not hold
another administrative office position nor
could he/she become an official of the

imperial household. 2) It provided that

Kowashi Inoue (1843-1895), was a competent bureaucrat at the Meiji Era. He was one of the most influential figures that

shaped the Meiji Restoration by produced over 6,700 documents which became the foundation of Meiji modernization.

28 Hideo Wada, op.cit. p.17.

He was hired-foreigner as Japanese cabinet advisor during 1886-1890



administrative cases should be most
prevalent such as civil cases for damages
against the illegal actions of an administrative
official. 3) The procedural provisions for
administrative suits were in effect the same
as in Administrative Adjudication Law. These
provisions were based on ideas from
Japanese bureaucrats and foreign jurist
advisors and were the basis for establishing
the Administrative Court.

The Meiji constitution was pro-
mulgated in 1889 consisting of 76 articles in
seven chapters. Article 61 of this constitution
provided: “No suit at law, which relates to
rights alleged to have been infringed by the
illegal measures of the administrative
authorities, and which shall come within the
competency of the Court of Administrative
Litigation specially established by law, shall
be taken cognizance of by Court of Law”.*
One vyear later, in 1890, the Administrative
Adjudication Law, the law®' for cases of
administrative adjudication of illegal dis-
positions by administrative authorities,” was
enacted under this provision.”

Administrative Adjudication Law

(1890) was comprised of four chapters with

1931.
B (Law No.48, promulgated on 30" May,1890)

S Hideo Wada, op.cit. p.22.
4 Hideo Wada, op.cit. p.22-23.

47 paragraphs, under the following headings:
(1) Organization, (2) Jurisdiction, (3) Pro-
cedures for suits, (4) Procedures as sup-
plemental rules. Under this law, the first
Administrative Court of Japan was es-
tablished which recognized in principle three
points in the organization of the court. First,
an administrative court would be established
for the purpose of examining and adjudicating
the administrative suits, its organization
would be by statute and not by imperial
order. Second, the administrative judges
would not be subordinate to the government
and the court would be guaranteed an
independent status comparable to a judicial
court. Third, the administrative court would
be separate from the judicial court; the
judicial court could not install an admi-
nistrative section such as a civil or crime
section; nor could judicial judges be admi-
nistrative judges.”

The creation of the Administrative
Court under the Administrative Adjudication
Law of 1890 resolved the debate over
whether a separate court was needed or a
House of Councilors should also function as

the court, similar to the Conseil d’ Etat in

Hirobumi Ito, Commentaries on the Constitution of the Empire of Japan 3 ™ ed., trans. Miyoji Ito, (Tokyo: Chu-o University),

TBIFDEENSCRT B1TBE O (Law No.106, promulgated on 10" Oct, 1890)



France (utilized in many jurists’ drafts before
the court was established). It may be noted,
from the word of Hirobumi Ito, the head of
the Bureau of Legislation and the principal
drafter:

The proper function judicial court is
to adjudicate in civil cases, and, they have no
power to annual measures ordered to be
carried out by administrative authorities, who
have been charged with their duties by the
Constitution and the law. For, the inde-
pendence of the administrative (branch
from)...the judicature is just as necessary as
that of the judicature itself. Were admi-
nistrative measures placed under the control
of the judicature, and were courts of justice
charged with the duty of deciding whether a
particular administrative measure was or was
not proper, administrative authorities would
be in a state of subordination to judicial func-
tionaries.”

There was only a single Admi-
nistrative Court established in Japan and
located in Tokyo. It was a single-instance
court which could not appeal suits again,
where judge’s decisions were not subject to
further review. Administrative judges were

called Hyojokan. The Court act of 1890 only

listed assessment of taxes and their
collection, refusal of trade licenses and public
work cases as litigious matters.

After World War I, in 1946, during
the occupation of the Allies, the new
constitution was enacted, and provided
administrative litigation for just civil cases.”
Then, the Administrative Court was abolished
when the current Constitution went in to
effect on May 3, 1947, and was replaced by
ordinary law courts. The judicial system was
trans-formed from a continental law system
with an administrative court to Anglo-America
the type of administrative lawsuit
proceedings by ordinary law courts. However,
Japanese administrative law has never done
away with the old theories of administrative
litigation, as can be seen from the
Administrative Case Litigation Law of 1962
which changed the system back into a
particular system, in which ordinary law
courts acted “as if they were direct
descendants of the old administrative court

9937

of the old day.

Present Administrative
Litigation System

Under the new Japanese Con-

35 John O.Haley, “Japanese Administrative Law: Introduction

7 Law in Japan 19 (1986), pp.1-4.

36 Article of 76 of Current constitution provided that “whole judicial power should be vested in law court.” This means that

the power of administrative litigation should be included.

37 Hijime Sato, “Perception of Judicial Function in Administrative litigation: A comparative study of judicial behavior in Japan

and India”, Law, Development and Socio-Economic Change in Asia (2001), p.109.



stitution of 1947, administrative cases fall
under the jurisdiction of judicial courts. There
are two systems for the citizen to complain
or make appeals about the administrative act.
The Administrative Case Litigation Law, Law
no. 139,1962, and the Administrative Appeals
Law, Law no. 160, 1962, all were promul-

gated in 1962.

First, the researcher explained about
the Administrative Appeals Law and its
procedures. It is the law that if the adminis-
trative agency takes an action which directly
affects the people and they disagree because
it is unlawful or does not have the authority
to do so, the people have the right to appeal
the improper administrative action to that
administrative agency.”® The purpose of this
law under Article 1 is that in order to provide
relief, for the rights and interests of people
though a simple and prompt procedure, is by
publicly opening the way for motion of
complaint against administrative agencies to
the people.”

This law consists of 58 articles.
Article 2, enacts the definition of adminis-

trative agencies’ actions by which people

can investigate. However, there are 11
dispositions in following item that a motion
for complaint or an investigation demand
shall not be allowed.” These dispositions are
as follows:

(1) A disposition to be made by the
resolution of both House and a Houses of
Diet.

(2) A disposition to be made under
the decision of the court or a judge, as the
executive of the decision.

(3) A disposition considered to be
made upon resorting to the resolution of both
House and a House of the Diet or an
assembly or upon obtaining the consent or
approval therefore.

(4) A disposition to be considered
under the decision of the Council of Auditors.

(6) A disposition to affirm or form a
legal relation between parties.

(6) A disposition to be taken by a
public attorney, a secretary of the Public
Attorney’s office or a judicial police official in
accordance with laws or orders relating to
criminal cases.

(7) A disposition to be taken by the
Director of the Tax Administration Agency,
the Director of the Tax Administration

Bureau, the superintendent of a revenue

38 EmEE )IIBKE MTECENDD STl EFER 2004, p. 252.

39 FHRREEE. 15118

0 SHARIREBEE. 45
41

House of Diet Assembly means Japan’s House of Parliament



office and customs and officers in both the
revenue office and custom house or tax-
collector in accordance with laws or orders in
relation to the violation of the national tax or
local tax.

(8) A disposition to be made to
students, pupils, children or their guardians or
trainees in order to attain the purpose of
education, training or study in a school or
various training institutes.

(9) A disposition to be made to
internees for the sake of attaining the
purpose of intern in prison, detention house,
reformatory, juvenile classification office or
woman guidance office.

(10) A disposition relating to the
entrance and departure or naturalization of
foreigners.

(11) A disposition for the result of
examination or certification relating to
knowledge and skill of a person.

The Administrative Appeal Law (later
called AAL) can be divided into 3 categories,
an investigation demand, a motion for
objection of the case of appeal to a dis-
position or forbearance of administrative
agencies and a re-investigation demand in
the case of further appeal of the decision
upon an investigation demand.”” The appeal

procedures are enacted under articles 9-13

2 GRARETE 4
4,

B TERREEE. 3

RO

which are the general rules of procedures.
From articles 14-44 are detailed regulations.
To bring up the complaint to administrative
agencies can be submitted in writing and it
may also be made orally. In the case of oral
complaint, the administrative agency shall
record the statement and affirm whether or
not there are errors in the complaint by way
of reading it aloud for him to give final
approval. However, the complaint for
forbearance cannot be made orally. If several
persons intend to make a motion for
complaint, they can choose a representative
for them, not exceeding three, by contrast,
an investigation agency can order to choose
a representative when it is considered
necessary as long as joint complainants do
not choose repre-sentatives (article 9-10). In
regards to the period for compliant, a motion
for complaint in forbearance cases can file a
suit anytime, but a complaint on a disposition
case, must bring up the investigation demand
to an administrative agency within period
allocated by the AAL in such cases as;*

1) An investigation demand on
disposition shall be made within sixty days
from the day which it becomes known that a
disposition has been made (article 14).

2) A re-investigation demand shall be

made within thirty days computing from the

1SN IIMER ITFRENHEEDTBINEMH TREEME > 2—2004, pp. 138-139.



day following when it becomes known that a
decision on investigation demand was made
(article 53).

3) An investigation demand in the
case of provision to the case in article 14 (1)
shall be made within a week computing from
the day following when such reason has
ceased to exist (article 14 (2)).

4) In the case that a year has passed
since the day after a disposition has been
done an investigation demand shall not be
made, in such cases that there is a justifiable
reason (article 14 (3)).

5) The period for investigation
demand which has been written and
submitted by mail, the number of days used
for mailing shall not be included (article 14
(4)).

Moreover, because the complaint
process following this law is too technical
for citizens, under article 57-58 of AAL, there
is the instruction system of investigation
demand for the average citizen. An admi-
nistrative agency shall instruct the procedures
and effects of a motion for complaint on
behalf of citizens which includes giving
assistance in the form of documents. The
period for complaint or which an admi-
nistrative agency should be investigated in

each case.

Administrative Case Liti-
gation Law

The opposition of administrative
disposition which is based on illegality or
unjustness can be raised by requests for
examination or objection to administrative
agencies under Administrative Appeal Law. In
the same way, if someone is unsatisfied with
a disposition given against such oppositions,
they can bring further oppositions by means
of administrative litigation under Admi-
nistrative Case Litigation Law (ACLL).

When comparing 2 systems in
Japan’s administrative litigation, both merit
and demerit can be found in both systems.
The merits of the administrative appeal
system are that its procedures are not
complex, the process is not too lengthy and
the cost is not expensive, aspects that
contrast with the administrative case litigation
system. However, the administrative litigation
system has merits in terms of the process,
which is conducted by judges in court as a
third person and made in confidence. The
judgments are more accurate than those
conducted by administrative agencies.

In accordance with Administrative
Case Litigation Law, the court shall accept an
administrative lawsuit brought by a citizen or

any other organization that does not satisfy



the act or inaction relating to the exercise of
administrative power made by such an
administrative agency or other organization as
has the power of public administration. ACLL
has 46 articles and was last revised in 2004.
Articles 1 through 6 of the ACLL establish
the scope of the ACLL. Article 1 stated that
the ACLL shall govern administrative case
litigation unless special provisions in other
law exclude such application. Articles 2
though 6 define the term of administrative
case litigation that establishes three basic
types of lawsuits where administrative
actions can be challenged: (1) suits in which

a private party-either an interested party in a

kokoku lawsuit or a disinterested party in a
public lawsuit seeks judicial relief from
administrative disposition, decisions, or
inaction, or from the nonconformity of state
or local actions with the law; (2) suits in
which two private parties sue each other on
the basis of a legal relationship that has
arisen between them by reason of an
administrative disposition or decision; and (3)
intergovernmental disputes between state
agencies over their respective powers."

Under this law, administrative case
litigation can be divided into 4 categories,
Kokoku-appeal litigation, Party litigation, Public
litigation and Agency litigation.

Administrative Appeal Administrative Case
Litigation

Process Conductor administrative agencies Courts

Case of Trial unlawful, unreasonable only unlawful
Procedure informal formal

Considered Time not too much length

Cost of Tralil not too much expensive

Judgment - more fairness

Table 1 Comparisons Between Administrative Appeal and Administrative Case Litigation of Japan®

“ gmm= op.cit. p.278.

45 Robert W. Dziubla, “The impotent sword of Japanese Justice: the doctrine of Shobunsei as a barrier to administrative
litigation, Cornell International Law, (Volume 18), 1985, p. 39-40.



Kokoku-appeal litigation means a
litigation of dissatisfaction relating to the
exercise or act of public power by an
administrative agency.

Party litigation means a litigation
relating to a disposition or decision to affirm
or constitute legal relations between parties,
making one of the parties in the legal relation
to be a defendant because of the provision
of law or orders.

Public litigation means a litigation
seeking the correction of acts not compatible
with laws and ordinances of State or Public
agencies.

Agency litigation means a litigation
for disputes on the existence or non-
existence of power between inter-agencies
of the Public or a State.*

In Japan, most of the cases regard-
ing administrative litigation are Kokoku-appeal
litigation cases divided into 6 categories. The
most important type is Revocation litigation.

Revocation litigation has 2 cha-
racteristics that are enacted in article 3 (2)
and (3). First, a suit for revocation of dis-
position refers to a litigation seeking the
revocation of a disposition of administrative
agency and any other acts. A suit for
revocation of decision means a litigation
seeking the revocation of decision, ruling or

any other act of administrative agency

against a demand for re-investigation,
objection or any other appeal.

Because revocation litigation is the
most important litigation in the administrative
justice system of Japan, researchers have
explained the required condition and ne-
cessary procedures of filing revocation
litigation.”’

Firstly, the qualifications of plaintiff-
A plaintiff is any person who has legal interests
for seeking the revocation of the disposition
or decision by administrative agency or State
official or who has a dispute in connection
with an administrative agencies (article 9).

Secondly, Duration of a revocation
litigation Filing-An administrative case must
be filed within the duration prescribed by
law. Revocation litigation shall be filed within
three months from the date of which the
cause of action is known or should have
been known to happen. The disposition or
decision that was made may not be
instituted when one year has passed from
date on which the disposition or decision
was made, however, this shall not apply if
there are justifiable reasons (article 14).

Thirdly, the qualification of defen-
dant, a suit for revocation of a disposition or
decision shall usually be instituted against an
administrative agency which has made

disposition or decision as a defendant (article

46 (TEREMFERINE. 35%- 6 5 trans. by Fukio Nakane, Eibun-Horei-Sha, 1989.

47 |\BRJ1|34ER, op.cit. pp. 167-182



11), but in the case of a plaintiff who has
mistaken prospective defendant in revocation
litigation, the court may permit him to change
a defendant by ruling (article 15).

Fourthly, Jurisdiction of the court,
revocation litigation against an administrative
agency as a defendant shall come under the
jurisdiction of the court where the admi-
nistrative agency is located and may also be
filed with the court through a lower admi-
nistrative agency which has conducted the
case in relation to that disposition or de-
cision. But in some case of revocation liti-
gation, including cases relating to the
expropriation of land, establishment of a
mining right and an immovable or specific
place, may be filed with the court where the
place under consideration is located (article
12).

Finally, Requirement for the pre-
liminary appeal procedures before filing a
case with the Court, a suit for revocation of a
disposition may be filed immediately even if
a demand for reinvestigation of that dis-
position is made in accordance with the
provisions of law or orders. This is acceptable
except in cases where the law provides that
a suit may not be filed unless a decision on
the demand for reinvestigation is rendered

for the disposition. However, a plaintiff can

file without the above obtaining a decision;
when a decision is not rendered after three
months have passed from the date when a
demand for reinvestigation was made, when
there is urgent necessity in order to avoid
serious damage caused by the disposition
and there is a justifiable reason for not

obtaining a decision (article 8).

Analysis of the Present Ad-

ministrative Litigation

Research presented about Japanese
judicial statistical data, relates to the
acceptance and disposal of the courts in
Japan concerning civil litigations and
administrative litigations. Because both
litigations in suited process, the citizen can
choose which court is more suitable
depending on his/her desire. According to the
Japan Statistic Yearbook, the summary of
basic statistical information in Japan, in many
fields, shows the number of civil and
administrative litigations during 1984-2003.
Figure 3 shows the number of first-instance
civil litigation cases in Japan was dropping a
little from 1986-1990 and it increased
continually from 223,220 in 1991 to a peak of
536,646 in 2003, a figure appro-ximately
doubled.®

48 Statistical Research and Training Institute of Ministry of Internal Affairs and Communication, Japan Statistical Yearbook,

1984-2003.




Figure 4 below shows administrative
litigation in Japan throughout 20 years, from
1984-2003 showing an overall increase in the
number of cases. Afterwards, from 1985 until
2003 the trend of cases has continued
upward. The average number of cases was
approximately 1,500 cases per year. The year
2000, was the first time that cases reached
to 2,000, cases and to a peak at appro-

ximately 2,500 cases in 2003. However, it

was very small number when compared to
the number of civil litigation cases.

In addition, when focusing on admi-
nistrative litigation cases, the research was
divided into 8 main categories; election, local
government affairs, taxes, industrial property,
agriculture land, public charges, government
employees and others.” Figure 5 below
shows the typology of Japan’s administrative

litigation cases occurring between 1984-1998;

BO0000

500000

400000

300000

Case number

200000

100000

i L i i i i

L - T R

13885888386
Year —e— Civillitigation cases

Fig. 3 Changes in the number of first-instance civil litigation cases in Japan®
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49 Statistical Research and Training Institute, Ibid., p. 779.
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the last fifteen years the General Secretariat
of Supreme Court implemented classified
data.”’ The graph shows the average of each
category in which 21.79% of the cases
involved industrial property, 18.50% in taxes,
15.94% in local government affairs, 5.14% in
public charges, 4.54% in govern-ment
employees, 2.59% in Election, 1.02% in
Agriculture land and 30.48% for others.
Because Japan has many entre-
preneurs doing their own businesses, all of
them have to contact or make relationships
with administrative agencies in such
instances as asking for allowances, licenses
or certificates. The necessities resulted in the
number of industrial property cases being

biggest, tax cases coming in second.

5.14

1.02
@ Election
O Industrial property

B Gov. enployees O Other

B Local Gov. affairs
B Agriculture land

Problems and Difficulties in
Japanese Administrative
Litigation

Delay in obtaining justice is a big
problem in Japan. The Japanese court
seldom holds hearings or trials on a case
consecutively. After the first day in court, one
usually finds that the date assigned for the
next hearing is one and a half months later,
and after the second appearance in court
another date is assigned again in one month.
The court hearings continue in this manner
until the parties obtain judgment.” When
looking at the judgment process, it can be

found that the process in court will begin at

18.50

21.79

O Taxes
Public charges

Fig. 5 Proportion of administrative litigation cases 1984 - 1998

51

Court presented in total number of cases only.
52 Hideo Tanaka, op.cit. p.475.

From 1999, it was not found the record of administrative litigation case’s categories, the General Secretariat of Supreme



the first appeal wherein both parties can
present additional evidences more freely; this
results in a longer period being necessary for
deciding after a first appeal. According to
Sasaki’s research of attitudes toward the Use
of the Court in Osaka city residents (1961),
31.6% of “the court procedure is time-

9

consuming,” reason being that the people of
Osaka who answered avoided or had not

brought about a lawsuit.”

It is likely that the judgment cost in
court proceeding is one of the problems in
the litigation system. In Japan, a lawyer’s fee
is decided on the amount of time spent on

the cases (time basis) or on the amount of

the economic value of the claim that the
client makes (claim amount basis). Usually
the hourly rate of charge is from ¥10,000
to ¥30,000. On the claim amount basis, it
is normally 16% of claim amount, for
example, if the claim for damages is
¥10,000,000, the standard retainer (initial
fee) is ¥590,000 and the success fee is
¥1,180,000.% According with Sasaki’s earlier
research of attitudes toward the Use of the
Court in Osaka City residents (1961), 44.9%
of response was that “(it) costs too much
money” and 42.6% of people answered
“| fear the attorney’s fee would be extra-
vagant”, both reasons given by the people of
Osaka, who answered to avoid bringing a

lawsuit.*®

Cases Finally

Not longer than

Appealed Total 3-5 5-7 7-10 Over 10 year
3 years
to Supreme Court years years years
Civil cases and
1,315 279 398 265 205 168
Administrative Cases

Table 2 The Period from the Docketing of a case in Japanese Court of the first-instance to the

final disposition of the Supreme Court in 1980>

53 pid, p. 498.
5 Ibid, p. 477.
55
www.asahi-net. or.jp/~zi3h-kwrz/lawyfeecal.html
56 Ipid, p. 498.

Hiroshi Kawarazaki, from his of homepage is to provide the information for the common people in a legal trouble.http.//




One of problems and difficulties is
from lack of judges’ skills in some specia-
lized administrative litigation cases. This is
not because the judges of the court lack
knowledge in Administrative Case Litigation
Law but because administrative litigation
cases are of many types with many different
laws and regulations applying, creating
difficulties as judges have to conduct both
civil and administrative litigation cases. If
judges are assigned to unfamiliar case types
or to a type of case not related to their
expertise, they may need additional time to
understand the special characteristics of facts
and law in the case. In particular, in Japan,
the Japanese Bar examination put “admini-
strative law” as an optional subject; there are
instances in which a judge, a prosecutor, or
defense lawyers are unfamiliar with admi-
nistrative law yet are involved in the dispo-

sition of administrative cases.”

Average citizens are not familiar with
litigation procedures, and there are problems
related to the lack of knowledge for parties
participating in administrative case pro-
ceedings. This refers to their “legal con-
sciousness.” Rokumoto (1986)* explained
legal consciousness as the knowledge,
opinions and evaluation of the existing legal
system under specific conditions. This phrase
may be translated from “Ho-ishiki” in Ja-
panese. Many surveys were conducted to
study Japanese legal consciousness, the
majors surveys being conducted through the
Japan Culture Forum of 1971 and 1976. The
Japan Culture Forum was the earliest large-
scale sample survey on legal consciousness
in Japan. It was conducted in both 1971 and
1976, first based on a representative sample
of 1,053 Tokyo area residents and later
conducted in a follow-up survey in the same

area with 1,080 respondents.*

57" Shokisu Tanakadate, “A Summary of the Limitations on Administrative Adjudication under the Japanese Constitution”, Law

in Japan 18 (1986), pp.108-110.

Q . . . . . .
58 Setsuo Miyazawa, “Taking Kawashima seriously: A review of Japanese research on Japanese Legal consciousness and

disputing behavior”, Law and Society Review, Volume 21 no. 2 (1987) pp. 379-401.

59 Ibid, p. 386



Question No. Year 1971 | Year 1976
44. Which statement most closely reflects your opinion?
1. If you think it is better to file to court, you do so. 8.6 8.1
2. Filing is not the most desirable action, but you may
o _ ‘ . 39.7 427
use mediation or formal discussion as you wish.
3. You should try to avoid bringing suit whenever possible
_ . . 46.6 41.3
to resolve the matter through private discussion.
4. Don’t know/no answer. 5.0 7.8

Table 3 Selected Question from the Japan Culture Forum survey in Japanese’s Ho-ishiki

The above questions gave positive
responses regarding the use of litigation
among Japanese people. They preferred to
use another way to solve their disputes and
avoided going to court, was the largest
percent of result of this research. The results
supported a ‘legal consciousness’ of non-

litigation.

Japan’s Administrative Case
Litigation Law was promulgated for more
than 40 years after which some experts in
administrative law agreed it should be
revised again and was the one way to solve
the problems at the time. From 2002 year to
2004, there were twenty-seven administrative

litigation reform meetings. Eventually, these

reformations succeeded and in June 2004,
the new parts of reformation were initiate
and finally enforced in April of 2005. The
revised law of 2004 has 5 main points that
were altered and consist of the following;*

1. Expansion of plaintiff‘s qualifi-
cations. Standing qualifications of the plaintiff
were expanded. Not only for the directed
plaintiff, but also those related to the case
such as interested groups, NGOs or the
community organizations.

2. Expansion of case categories.
There was an addition of new categories
related to cases in revocation litigation, the
litigation to request that the administrative
organizations should follow the law.

3. Changed qualification of accused
government Agency. In the past it was

difficult to identify the accused administrative

60 Conclusion from the interview with Mr. Toshihiro Ochi, staff attorney in Japan Federation of Bar Association



agency in administrative litigation case
because some organizations had a specialized
structure where it would be difficult to justify
and decide whether it was considered part of
the government or not. This reformation
changed and expanded the qualifications of
accused agencies making it easier to qualify
the case.

4. Expansion of the period suitable
for filing. The plaintiff must file an admi-
nistrative litigation case within six months
from the date when the cause of action is
known an expansion from the past of three
months. Moreover, even if the case has
passed six months from the date of occu-
rance, the plaintiff can file the case later if
there are some reasonable causes that the
judge will consider.

5. Creation of litigation procedure’s
instruction for citizens. The system is based
on Administrative Appeal Law in which the
administrative organization or official must
instruct the citizen about the date in which

the administrative litigation will occur.

Significances of adminis-
trative case statistics
and the results of inter-

views

61 Statistical Research and Training Institute, Ibid., p.759

After World War I, the USA occu-
pied Japan and influenced the current
bureaucracy. There was considerable
continuity before the system, both before
and after occupation. During this time, the
civil service’s role in the Japanese military
was downplayed. Historically, Japan had
strong bureaucracies that worked reasonably
well in helping the nation recover from war
and was able to support economic growth.
And now it found more than 4 million
employees in the Japanese bureaucratic
system. There are 782,432 employees in
national public services and 3,114,000
employed in local public services (2003).”

First, the researcher showed the
results of interviews in in terms of why the
number of administrative litigation cases in
Japan is fairly small. The interview included
six experts who understood Japan’s current
administrative litigation system. The results
are described as follows (numbers in table
correspond to respondent’s number).

The result shows significantly that
the efficiency of the administrative system
was rather affected as can be seen from
statistics, where case numbers averaged
point 4.1 (calculated from measurement of

attitude by Likert scale, 1932).



Besides the results of interviews,
the researcher examined related documents
regarding Japanese bureaucracy’s efficiency
to clearly prove the hypothesis. There are
two groups of perspective; first is compet-
itiveness in government efficiency at the
international level (views from outside) and
second, the opinion of Japanese people
toward their bureaucratic system and
governmental officials (view from inside).

Since World War Il, the civil servants

in Japan have made significant contributions

toward nation-building and economic deve-
lopment. While this developed model
(bureaucratic-led) has worked pretty well in
the past, it seems not to be effective any
longer. It is noticable from Japan’s govern-
ment efficiency rank in world competi-
tiveness, a level which dropped from 27 in
1997 to 29 in 2001.% As shown in table
below, the rank of Japan government is low,
especially in transparency and government
decisions.

Pan (2002) explained reasons why

Neither
Factors Quite Rather affected Rather | Absolutely
affected | affected nor unaffected | unaffected
unaffected
Efficiency of Japan’s
4 1
administrative system

Table 4 The result of interview in Hypothesis number one

Category Japan’s rank
Bureaucracy 29
Public Service 19
Transparency 49
Custom’s bureaucracy 27
Legal framework 32
Bribing and corruption 25
Labor regulations 29
Government decisions 43

Table 5 World competitiveness rank in government efficiency of Japan (2001)%

62 pan S. Kim, “Civil service reform in Japan and Korea: toward competitiveness and competency”, International Review of

Administrative Sciences, Vol. 68 (2002) p.391.

63

Institute of Management Development, The world competitiveness year book, (Lausanne: Switzerland), 2001, p. 417-418




Japan and Korea’s bureaucracy is sub-
stantially weak; (1) the bureaucracy hinders
business development; (2) the public service
is exposed to political interference; (3) the
bureaucracy of customs hinders the efficient
transit of goods; (4) bribing and corruption
exists in the public sphere; (5) labor
regulations are not flexible enough. Pan’s
explanations show that both countries need
to establish a more competitive government
and bureaucracy in the future.® The
difficulties resulting from the above
weaknesses show that Japan’s administra-
tive efficiency is not good enough at the
international level and competition may be
needed as a reform soon.

When looking at the opinion of
Japanese people toward their administration

and bureaucracy, one can find many research

surveys conducted, in which the purpose
was to find out opinions about satisfactions
with the bureaucratic system. First, the
government official’s survey was conducted
by the Cabinet Office in 1988 which targeted
Japanese people over 20 years old. The
sample survey included 3,000 copies
participants. The purpose of the survey was
to find out how the apprehension of Ja-
panese citizens were towards governmental
officials and the bureaucratic system. The
guestions asked about Japanese opinion
toward the reputation and impression of the
administrative system and its personnel.

The 1988 results showed that most
target groups had a rather good impression
towards civil servants. However, the survey
conducted by the Central Research Service in

2000, 2001 and 2004 showed that Japanese

Neither
Rather Rather Do not
Question Very good good nor
good bad know
bad
How do you impress the
governmental official’s 227 52.6 8.4 109 05
services?

Table 6 Japanese attitude toward governmental official’s service®

64 pan S Kim, Ibid. p. 344.

65 The Cabinet Office, “The Public opinion’s survey in 1988”, http.//www.cao.go.jp.




people had become negative attitude in their
attitudes towards bureaucracy.”® This sur-
vey’s purpose was to find out the percentage
of trust in the Japanese bureaucratic system.
The target groups of the three surveys were
nationwide, consisting of people over the age
of 20. The sample survey was comprised of
1,353 copies in 2000, 1,272 copies in 2001
and 1,438 in 2004. The questions asked

about the amount of trust in Japanese
bureaucracy, with answers ranking from
“Trust very much (1)” to “Quite distrust (5)”.
The first average result was 2.2 (rather
distrust) for both the surveys of 2000 and
2001, decreasing to 2.0 in 2004 as shown in
the table below.

The next table came from the latest

survey in 2004, where the result was found

) 2000 year 2001 year 2004 year
Question
(n=1,353) (n=1,353) (n=1,353)
How much do you trust Japanese the
_ 2.2 2.2 2.0
bureaucratic system?

Note: Answers between: (1) = quite distrust to (5)

Table 7 Japanese attitude toward bureaucracy”

= trust very much

Category Averaged Point
Self-defense officials 3.3
Judges 3.2
Medical officials 2.9
Bank officials 2.9
Teacher 2.8
Police 2.8
Big Company 2.8
Mass media 2.8
M.P. 2.0
Bureaucrats 2.0

Note: Answers between (1) = quite distrust to (5) = trust very much

Table 8 Trust from Japanese on each occupation®

66 Central Research Service, Inc., “The trust in each occupation’s
67 Ibid.
68 Ipjd.

survey”, http.//www.crs.or.jp.



that most chose Japanese bureaucrats and
the Member of Parliament to be untrust-
worthy (rather distrust) (2.0).

In conclusion, as a result of earlier
interviews and document surveys, it has
already been found that the efficiency of
Japanese bureaucracy is dropping in recent
years and Japanese people have come to
‘rather distrust’ in bureaucrats. So this factor
is relatively affecting in small scale to the
number of administrative litigation cases in
Japan when compared legal culture and

attitude factors.

Legal culture in Japanese
society

Friedman (1977) refers to “legal
culture” as attitude, values and opinions held
in society with regard to law, the legal
system and its various part which determines
when, why and where people use law, and
legal institutions.® Historical and cultural
factors are essential in ascertaining the
influence of social behavior in law. There is
more one phrase, “Legal consciousness”,
another term for the same concept.
Rokumoto (1986) explained there are two
levels of abstraction in the relation between

law and society; legal consciousness and

legal conception. “Legal consciousness”
refers knowledge, opinions and evaluation of
the existing legal system under specific
conditions while “legal conception” refers a
conception of law like as an abstract or ideal
image.’”® “Legal culture” and “legal
consciousness” have the same meaning, but
legal culture will be used for this paper. In
regards to the second hypothesis, “the legal
culture of the Japanese do not like lawsuit,
this characteristic is affecting Japan’s
administrative case statistics” a sentiment
proved by interviews and documents of
research, as was hypothesis number one,
results from which can be found below.

The results showing the significance
of the legal culture in Japanese society was
significant, the average at 4.5.

In a former research related paper,
where the Japanese legal culture was
studied, Kawashima (1967) argued that
Japanese people, unlike Europeans, do not
conceive of their social relationship in terms
of universal standards of rights and duties.
Japanese people expect the law to be
indeterminate in its content and its status as
norm. So non-litigiousness is one part of the
legal consciousness of the Japanese. While

Haley (1978) debated that the Japanese are

69 Lawrance M. Friedman, Law and Society: an introduction, (Printice-Hall: New Jersey), 1977, p.76.

70 Setsuo Miyazawa, Ibid., p.382



Neither
Quite Rather affected Rather | Absolutely
Factors
affected | affected nor unaffected | unaffected
unaffected
Legal culture in Japanese
3

Society

Table 9 The result of interview in relation to hypothesis number two

not the non-litigious people, he criticized
Kawashima’s concept by citing statistics that
indicated that Japanese litigation rates were
higher than in some European countries
before war and after it. Helay launched his
basic argument, insinuating that institutional
factors which had been deliberately intro-
duced by the elite might have more impact
than cultural factors. Although Kawashima did
not respond to Halay’s criticism, Rokumoto
(1986) discussed that non- litigiousness may
be a dependent variable of Japanese legal
conception, but it is not Japanese legal
conception itself. Rokumoto’s explication
seems fair a compromise between Halay and
Kawashima’s ideas.”

Research concerning the attitude
towards the use of court surveys was
conducted by Sasaki Yoshio (1974). Both
surveys he conducted worked by mailed

questionnaires for 2,034 village residents of

7T Setsuo Miyazawa, Ibid., p.390-1.

Shimane prefecture in 1958 and 2,411 city
residents of Osaka prefecture in 1961. The
next table presents the percentage of
response to the question on the willingness
to use the court by litigation. In the Shimane
survey, 51.1% of respondents avoided using
the court (45.5%). 3.4% of the respondents
absolutely did not use court. Further research
on the same topic was done three years
later, with a different target group of people
living in the city of Osaka, resulting in 41.2%
of respondents who avoid using the court
and 57.9% who found it acceptable to use.
0.9% of the respondents absolutely did not
use court. It is noticeable that comparison of
both of the survey’s result showed a small
difference. Rural residents (village people in
Shimane) were more afraid of the reactions
than the other party especially comparison to
their urban neighbors than urban people (City

people in Osaka).




These findings concern Japanese
beliefs rooted in traditional consciousness
and their character that dislikes disputes. The
next issue studies situations in which
Japanese face disputes with each other and
how their disputes can be solved if the
litigation process in court is not used. The
mediation or conciliation system may be one
mean. The system in Japan is supported by
the court which has involvement from the
court’s judge, who is nominally the chairman
of the mediation commission and who binds
resolutions to be based on more complete
investigation of the facts. Most cases are
handled only by commissioners, and the
commission does not have the e authority to

make a decision for cases.

Rukumoto (1986) wanted to discover
the factors that determined the degree of
legalization of social order in Japanese
society. He defined legalization as the
process through which society comes to rely
increasingly on the formal legal system to
maintain order. He conducted a questionnaire
mail survey asking a representative sample of
2,013 residents of Bunkyo ward of Tokyo if
they had been involved in car accidents and
housing disputes. The respondents who
replied responded with forty-five car accident
cases and forty housing cases. He reported
after the interview samples that only three of
the car accident cases reached the court,
while eleven housing cases went through the

litigation process. Moreover, for most car

Residential Area (%)
Village people | City people of
Question of Shimane Osaka
1958 1961
(n =1,120) (n =2,310)
Is it acceptable for you to use the court to solve
civil disputes?
1. Yes 45.5 57.9
2. It is better to avoid it as much as possible 51.2 41.2
3. No 3.4 0.9

Table 10 Attitudes toward the use of the court in the former survey”

72 Setsuo Miyazawa, Ibid., p.392-3.



accident cases, non-attorneys such as
insurance agents or accident managers of
taxi companies had a conspicuous role in
case solution, while eleven of the housing
cases went to mediation.”

As for the legal culture, mediation is
a deliberated attempt to enforce one’s legally
protected interests. In some cases, mediation
is used to block the use of court litigation by
the other party who has legal specialist.
Hence, mediation is the prominent legal
culture of Japanese society and takes more
of a role in the Japan justice system.

In conclusion, from results of earlier
interviews and the former surveys studied, it
has already been found that the legal culture
in Japanese society and their dislike of
lawsuits was rather affected or affects a
large number of administrative litigation cases
in Japan. Japanese people think it is better to
avoid the use of court whenever possible and
the mediation system has taken on an
important role in the resolution of legal

problems.

Ajzen and Fishbein (1975) asserted

that if we want to explain specific instances

7B frakED TREREOWR) S 1974

of behavior, we should measure attitudes in
terms of stimuli directly related to behavior.”

According to Nomura (2000) the
result of debate considering that the ad-
ministrative litigation problems of the judicial
process was slow and the percentage of
positive outcomes for citizen plaintiffs in just
cases, is too low.” This past experience of
administrative litigation influenced people to
have a negative attitude towards admi-
nistrative litigation which impacted their
response or behavior for the right to liti-
gation. So research has proved how much
the Japanese, at an individual level have a
negative attitude towards administrative
litigation.

First, is the result from interview
research with specialists in administrative
litigation.

The results show a significant
amount of negative attitudes of Japanese
people toward administrative litigation,
“rather affected” averaging at 4.3.

As described, the problems and
difficulties include the time-consuming aspect
of the litigation process and the cost of filing
in court as the main problems, and the same
may be said with regards to administrative

litigation cases. By contrast, the citizen

74 Ajzen Icek and Fishbein Martin, Belief, Attitude, Intention and Behavior, (New Jersey: Addison-Wesley, 1975), pp.335-6.

75 g, op.cit. p.43.



plaintiff who some day presumably die off
during the course of a litigation case, while
the defendant administrative agency can
continue its legal battle against the citizen
plaintiff’s executors as long as the state

continues to exist. Moreover, because the

attitude, as Japanese are still reminded of
past of administrative litigation experience,
which has made them not have enough
confidence in the system to file a suit for

administrative litigation cases.

Neither
Quite Rather affected Rather Absolutely
Factors
affected | affected nor unaffected | unaffected
unaffected
Negative attitude toward
2
Administrative litigation

Table 11 The result of interview in Hypothesis number three

state and local public are entitled to pay the
litigation expense at the cost of the agency,
the state’s position in administrative suits is
incomparably stronger than that of the citizen
plaintiffs.”

In conclusion, from results of earlier
interviews and the documents studied, it
has already been found that the negative
attitudes of the citizen plaintiffs toward
administrative litigation affects or is affecting,
on a medium scale, the number of
administrative litigation cases in Japan. The
incomparable position between the citizen
plaintiffs and the defendant of administrative

agencies is the main reason for their negative

76 Ibid., p. 109.

1. Administrative Guidance

In Japan, diverse forms of adminis-
trative guidance are exercised in a broad
range of fields and constitute a significant
part of pubic administration. Such admi-
nistrative guidance is exercised to respond
quickly to demands for administrative action,
to ensure administrative flexibility, and to
achieve administrative objectives smoothly.
Enacted under Article 32-36 of the Admi-
nistrative Procedure Act (Law No. 88 of
1993), containing a set of provisions regard-
ing the norms with which administrative

organizations should comply when offering




administrative guidance, to prevent its abuse,
and to ensure its charity and fairness as well
as increase the transparency of administrative
operations.

Administrative guidance means that
the system of administrative organizations
giving guidance, recommendation, or advice
which requires a specific person to perform
or abstain from performing a certain act in
order to achieve a certain administrative
objective, or an act which cannot be legally
dealt with, within the scope of the adminis-
strative organization’s responsibilities or field
of operations.”” Narita (1968) explained the
definition which includes four essential ele-
ments in the conceptualization of adminis-
trative guidance; (1) administrative orga-
nizations are concerned with special admi-
nistrative fields, (2) not only coercive mea-
sures, but also voluntary action is involved,
(3) some administrative actions may have no
statutory authority and (4) administrative
organizations exercise influence over the
party’s concurrence through the expression
of expectations and wishes.”

Administrative guidance is a non-
juristic act which principally offers services in
response to the people’s demand for admi-

nistrative activities. This practice should

involve government direction to induce the
private sector to promote economic growth
and development and has additional roles in
the trade and industry relationships between
administrative organizations and the private
sector in an “extra-legal manner”. Hence,
administrative guidance gives the bureau-
cratic agencies a significant amount of
latitude in ensuring that the private sector to
comply and permits flexible enforcement.”
This special system is possibly affecting a
small number of administrative litigation

cases.

2. Interdependence through an
economic approach

Since 1964, the American
government played an important role in
Japan’s initial economic recovery. Until the
late 1960s, Japan had just risen from World
War Il and rapidly achieved a complete
economic recovery. The Japanese
government, including both local and national
administrative agencies, contributed to the
post-war Japanese economic miracle by
stimulating private sector growth. There were
institutional regulations for an effectively

managed economy, concentrating on trade

expansion. The rapid economic growth

77 Fair Trade Commission, “The antimonopoly act guidelines concerning administrative guidance”, http.//www.apeccp.org.tw/

doc/Japan/Decision/administ.htm/

78 Yoriaki Narita, “Administrative Guidance”, Law in Japan 2 (1968), p. 45-46.
79 Patrick Heenan edited, The Japan Handbook, (London: Fitzroy Dearborn), 1998, pp. 6-10.



occurred between 1955 and 1961, and by
the mid 1960s, trade imports had increased
by 41 percent. The Japanese economy was
growing at the phenomenal rate of 13.9
percent between 1975-1970, reflected by the
use of the phrases “Golden sixties” or
“Japanese economic miracle”.”

Accordingly, the cooperation and
support on the government’s part for
economic growth made in the private sector,
since 1960 until now. There were many
companies that were established during that
period and competition among them was
crucial. The government was forced to take
measures to enlighten the public about the
power of modern industry, to develop public
financial institutions, to promote joint-stock
companies and to assume the primary
responsibility for large capital investment
projects. This put the government in an
active role as educator, institutional innovator
and financer.”

Japanese private sectors always
accepted the government decisions or some
policies, because they thought the role of
government or administration was to be the
middle-man, to deal properly and reasonably
in regards to trade and industry competition,

establishing new goals for the country,

80 Ipid., p.37
81

resulting in an avoidance of facing problems
with the administration. This has possibly
affected a number of administrative litigation

cases 1oo.

Conclusions and Recom-

mendations

The results of the findings above can
be applied to the Theory of Reasoned Action
by Ajzen and Fishbein (1980). This theory
explained there are two main factors, the
attitude and subjective norms, influencing
one’s intention and the intention affecting
one’s behavior later.

Establishment of the pattern can be
traced to the results of the proof of the
hypotheses and in application to Ajzen and
Fishbein’s behavioral model. Whether the
citizen plaintiff in administrative litigation will
bring his case to court or not (behavior) is
determined by his intention, his attitude
toward behavior and his subjective norms. In
this situation, attitude towards behavior
refers to the Japanese legal culture wherein
they do not like lawsuits, and have a

negative attitude towards administrative

Yoshihara Kunio, Japanese Economic Development, third edition (New York: Oxford University Press), 1994, p. 50-52.



litigation. The sub-jective norms include
Japanese bureaucratic efficiency and other
factors; the mediation system, administrative
guidance, inter-dependent economic
approaches and current problems. All
components have influenced the citizen
plaintiff’s intention, in particular the legal
culture factor is more prominent than
subjective norms.

Lastly, one’s intention (different for
each individual) will lead to their action

(behavior) to file a suit or not.

From the data of current case

statistics and interviews, researchers strongly

*** Japanese Legal culture

agree that the trend of administrative litigation
cases will increase in the future, likely for
both civil and crime litigation cases. The main
support for this theory is the reformation of
Administrative Case Litigation Law of 2004
which tried to get rid of problems and former
obstacles in litigation procedures. In addition,
Japan’s court system will be adapted to use
the jury system which may influence the
Japanese be more assertive in using law and
legal rights. Moreover, globalization is taking
on a more important role to change one’s
culture and customs including the citizens of
Japan affected especially by the American
legal culture, which utilizes lawsuits even for
small cases. These factors are likely to affect

and change Japanese legal culture quite soon.

(including negative attitude)

Attitude toward behavior

Bureaucratic efficiency and
other factors; mediation
system, Administrative
guidance, Interdependent in

Behavior
suitable or
not

Intention

\ J
Affecting the

economic approach and
current problems

Subjective Norms

number of
administrative

litigation case

Fig.10 Process of Administrative Litigation’s Behavior
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